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I S 2Eehe AYS nHdthd SN E AARFEAIESALY] AE&
Frate A Hab F7HE 7Fe Aol vkl whEtt 2 n=o] g -2t
*}F—Erx]'ﬁ%ﬁ]*}q] G private equity funde] A& FEAFS FE7F 1997
d 44ofeefolA 20079 m|st 30 R SUFekIckar &t 84 Bk Sk
ARl SHolA AAREAARES|ALS] Aol el =25 ZlolR 7] o AL AR
FARAEIN GASAE = A 3] "FEE AU AL, olAI7HA] b3
St AT BAEA FAps|ALY] AR AA] =2]¢] thito]

2]
= e == tfH-Erolli‘r. SHARE T Aol Eekal frEh A YAtz

ARFATEI AT SHE AN SI) ANA ALEALEA
A (53] et A ] le‘;r)—% Fed F3 A3 o5 FAFsLA; s f2

< gkt EAE Aol *37451”1, olg|gt ZHA APRLFAE3|AFS] A
ol tigk A7vt 29 Aoz AdHnt 0 FuR wTo Ag dHo| private
equity fund®] A9 AdE dolA F4 71 Bk private equity fund®] AEE
53} (securitization)8h= A&7} WAYSFAL, private equity fund®] A&} FHAH 1
AFFEC] Q] AEs el HFo] Kol fejuetx 77k AlY oldiel

2) n|=Fo] AS-ol% private equity fund®] A& FEo| 7P 2 fole F5A wlFEolgta st} See
Knowledge@Wharton, ‘Private Equity Secondary Funds: Are They Players or Opportunistic
[nVc’stOJ:s,’"(August 5, 2009) (httprknowledge. wharton. upenn,edu/article. cfm?articleid=2302).

3) See Sidley Austin LLP, “The Rise of the Private Equity Secondary Markef in the INVESTMENT
MANAGEMENT UPDATE (February 2009), p.1.

4) 20039 Deutsche BankE Aol 7FAa 9ld v]3} oF 30239 private equity A& 5 v|3} oF
592 o dFel= AE-E Credit Suisse First Boston, New Yorkell wjZtaldetal dFa(See The
Private Equity Analyst, Guide to the Secondary Market(2004 Edition), pp.4-5), Lexington
Partners Inc.i= Lloyds Banking Group PLCEHE GBP 470,000,000 337§¢] private equity funds
RS gl ATk oh(See Wall Street Journal, “Lexington Partners To Buy $730M
Private Equity Portfolio From Loyds,” December 15, 2010).

5) mj=el=2] f9lo R ‘Changes in Strategy, Denominator Effect, Dissatisfaction with General

Partner or Fund Performance’E, w919 Rl 2 ‘Asset Transparency and Diversification,

Diversification, Quicker Returns and Discounted Prices, Access to Selective Funds'& & & 9tk

(Sidley Austin LLP, supra note 3, p.2).

AR AA o g HH ATE Adste, AL AMTAE o FA F7HE AA, ARFEAA

F34tel U A4k ot 88 AedA F AREAALIA A2 2z QAste] 7]

2o fRALAARS AT o A3 AL sl At ALE BT FelAE Be

AAFAZY l& AR AZEh, @A vl oA private equity fund A& e HZ Frhr)E2

Financial Accounting Standards Board's Statement 157 % International Private Equity and Venture

Capital Valuation Guidelinesg W2% A$7F @tia &th(See TRIAGO, "SECONDARY WHITE

PAPER Accessing the Private Equity Secondary Market”(2010 UPDATE), p.16).

7) See Campbell Lutyens, The Private Equity Secondaries Market A complete guide to its structure,

A}
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oF #ddsto] AT F Qe oAY 7HA AbeE AES 2 g ARRLEAREEAL
o] 2ej7} H w9 limited partnership8)oll A partner’s interest®] %= 7FeAE
FARE AVEEE Gt b8 PR AARFAES|ALS] ARl thete] &=4bd
A7} WA S A ARFARAE S AL tiEE ARk A9 Bl AR FEARE A
A9 olwgkA]|, B At A RS Fragk AQA, At A7 7l
thdol E= ARMA, A APRFEAAES| AL g ot AT AFREA}
AZ3|ALe] Aol gt EAAHTFAL GAZE 7Fsd ARIA, ARREAH 3|4
A AL Felel tido]l HAE BEA 55 ololA HEM HEE it

I, AIZEXEE2|ALY X2 JHE

e

d 18

ARAFYANE B2 AREAAREN S AR B W G FH
2 33 QA e e, AREARRIA B3 G O 2 Abde] B3l
e Aol NANGEZARAPY sz AN AiB), (D FRALAL

2 A2 10099 ool thsREH el 4 }t %ﬁgi(%m A269% A6

operation and performance (2008), pp.35-42); See also Kelly DePonte, “The evolution of private
equity secondary activity in the United States: liquidity for an illiquid asset| Routes to Liquidity
(2004), pp.23-34.

8) 2011, 4, 14 AF A= 2012, 4, 15U AlFE M I3k MU Asczel2 WA #86
ZoodllA At Y= FRAEH 7P FAHE dEje] = T Heln.
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Lk 2 AL, 2000), 7558; #7719, TS AR, ABHATCERAL, 2000), 1021%; AR,
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(A9, 2003), 210,

1) AFR, &9 F 1009 A, 755-7574,
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(2) "= Limited Partnership®] partner’s interest ¢4 FF=

1) Uniform Limited Partnership Act(2001)

Seluel AlREAAESAR] 2EZF E H)5e] private equity fundE 1 A
P2 Limited Partnershipg #3dl= A$7F tlF-Eolt} 20 &2 BAX o g (A
ek e SAel WeE As $eivekel A9 2l Az
ZHol|A] Limited Partnership2] interest® 8] AARFAAE 3| L] X &3} o535}
Al vlus7]E ofgs =Wol At} 20) Limited PartnershipS TH&3H= HEE The
National Conference of Commissioners on Uniform State LawsZ} A|A3F Uniform
Limited Partnership Act(2001)(o]3} ‘ULPA'2} $h7} Stk & HES 19161l A=
°] 197613} 198539l 2akelol AA WAHULL, MY WEo] o] MES =&
ato] Ao} A o] A A Dl 20019 T HELS o) HEH A
A ¢re =7 % WE(de-linking and a stand alone act)Z AEA AF LA}, T H
<z F 939 HYHAE AR oF skl @A URlvkFE HES 207] FollA]
gato] AP EHIL UL, PR 4970 FollA AE Ho] Al 27

rl

I~

=
=

i

2) ULPA &t transferable interest

ULPAT partnership agreementol|X] €] 148l QA ¢ 3128 Al

ol
ol

25) Z3)F, “n= PEFY] A=A A TR0, A2 (ARHEEAH 3], 2005, 8), 12,

26) A lA MZE FF 719 R vF9 Limited Partnership FEjet AR FAx Fert

159l A FEFAE R Sate] AR EAAEA ] B FAE T AE

FA|, APREAAE B A 959 Limited Partnership® 71 frARE FE1E 7HAR Qe #4143

o U= FHedh, 2EHoR Ay ddo A" AFnd ALE Aol @AY

PO TolEo|wA oe 7k EAlFe] A Ao g Bt o]t SHA AIREAH L3

Fo] W4 U s AN FAzFoz AT dode gle AUA HelHed uy 58
4 ZWad dwel AdE} Bag Aoz Az,

27) The National Conference of Commissioners on Uniform State Laws®] 3| 0]x]¢l http://www.,
nceul,org #Z(2011d 69 259 ).
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i}

interest29) = ‘transferable interest¥ %E7}l 73t interest® AL

32
)

!
AQ N l‘lF;
FF

(SECTION 701).30) Transferable interest= AR o] Distributiond!& & &=
2]E o|n]3ITHSECTION 102 (5), (22)).32) wWbA] transferable interestE
Limited Partnership®] @&t} Ao 71 & glom Fxlo} #ad
BRE FH5Y = g3, @A Fulolu} |9 Limited Partnership] *ARA] 7
Arku]ol] Fefd delE F5T Po|th. ) o-of ZHA uansferable interest

& 453k A= 39 transferable interestol] #3F EAo]H-E FHSITHSECTION 702

P
Ho
=1

R
2 o

(g)34), 39 transferable interest® WE3F =& UEH interest in distributions
S AQJatarE @3] T Limited Partnership®] ¢S FAstL, ZE oF2

SBITHSECTION 702 (d)39)), =3} transferable interest® $E3F AFgo] ALY 9 Z]-‘H

£ Aasteete =9 transferable interesti= 3G FEQle] AFIA Yo F4 A
il SYHoR &Y 5 QIr}0) weba o Add, FHT T3 22 Ay - 9

28) SECTION 11014 pqnnership agreement® ULPAS] &S WAE + gl doftAs WAY &
Qe BATAE TR J2, AR = 7heAddl #3 SECTION 7018 partnership agreement
2 WA 5 e doliFgol APV v UPeel parnership agreements WiEe] Aok
o B3 4L FAHOR vhAsky 9one A SECTION 7010 Avh} Ag53 geAe ¥
Eo AFHQ &<lo] Hasit,

29) Limited Partnership?] interest= 2] WA} A& /Mdd LA = o222 interesttl= AL
a2 Ager|= g

30) SECTION 701 : The only interest of a partner which is transferable is the partner’s transferable
interest, A transferable interest is personal property.

31) SECTION 102 (5) : “Distribution” means a transfer of money or other property from a limited
partnership to a partner in the partner's capacity as a partner or to a transferee on account of
a transferable interest owned by the transferee,

32) SECTION 102 (22) : “Transferable interest” means a partner’s right to receive distributions,

33) SECTION 702 (a) (3) : A transfer does not, as again the other partners or the limited partnership,
entitle the transferee to participate in the management or conduct of the limited partnership’s
activities, to require access to information concerning the limited partnership’s transactions except
as otherwise provided in subsection (c), or to inspect or copy the required information or the
limited partnership’s other records.

(b) A transferee has a right to receive, in accordance with the transfer:

(1) distributions to which the transferor would otherwise be entitled; and

(2) upon the dissolution and winding up of the limited partnership’s activities the net amount
otherwise distributable to the transferor,

34) SECTION 702 (g) : A transferee that becomes a partner with respect to a transferable interest is
liable for the transferor’s obligations under Section 502 and 509. However, the transferee is not
obligated for liabilities unknown to the transferee at the time the transferee became a partner,

35) SECTION 702 (d) : Upon transfer, the transferor retains the rights of a partner other than the
interest in distributions transferred and retains all duties and obligations of a partner,
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e 7129 gxelo] A&ste] EA3sAl Hh8) o|#jdt tansferable interest
limited partner38)2} general partner39ol|7] F52 02 A& %™ general partner?]
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T Aoz Held

3) Transferable interestQ| ZLHtHAF HEE

ULPAX transferable interest= 98] HA AFREAAEI AR ES o]F= H

#) A F SOBATAR QORI A SAITE Rol4 o)
Ndez 74A4% Aoz AZAHET & ArAe] 922 HE 2 transferable interest
g HECE B3 Z SR transferable interest QoA $lo|A] AF3SE FH=A}
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gstolo} & Aok, of A9 54 Ade] AREARLA e Folv)

K

»ATHAON &O%ZH*J%HH%%L?J I} 2Aenr S4EATh Algde] Aglsh
gate] olelal AW, ANE Fw - FE 2L Aol AW ool B
ol EAT RN F IR ATAL olE ST Tl shate] TR

(e S0, Adhe 3AHe] ARl FAE oo siF FARTEH Tss FuE 7ol
U gefaab e g ), gl of2jgk /i Tkl thgh Frofuji, Zhofzf it
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g oA W Eomz gl AT AR FE JbsAel e e B0
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36) See Daniel S, Kleinberger, “A User's Guide to the New Uniform Limited Partnership Act,” Suffolk
University Law Review, Vol. 37(2004), p.660.

37) o]& <l&te] B E EAHE Uteli= See Daniel S, Kleinberger, id,, pp.659-666.
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o] TAMNEZ¥(jpso facto clause)?] F-& 2 1 oQ]E AT vlT ZAbH ol v}
Tl 2102 Limited Partnershipol] 8k &9} Limited Liability Companyol #3F
ot wl= el st gk 7hA7} vk, A WA E general partnerZ} v]=r EAE
WA =S AAEE A9 general partner?] A9 AFFHSZ limited

partner®] A2 HAHATE W&o ZAW|AZS(pso ficto clause)= T Limited

{1

O

Partnershipo|A] 2 A general partners X7} vl=r =2PH chapter 11 AAE 2]

A3k A7 U689 S HAME partnership agreement 23 % EAkA]
Z8-S A T2 Massachusetts limited partnership statueZ} 1o ZAPHA &=
AR zEe] TR tigk d(rlE A A3z @)l AEE 7 UsAE A
2latdlal, 28H R oo Y + qlopa A F, wrte AT 1A
partnership agreement @ Massachusetts limited partnership statue 55 & 0|
Sotr gdslict, = WA R limited liability company agreement’d Limited

Liability Company(LLC)®] ARdell thate] wl=r EAPHA B4R A 35 8
T AL A E-(membership interest) & A= EAFN A Z & (ipso facto clause) 2]

weo] Fa Bedl Y BA AT AR AAA DS v

e dE HeliE PEAW £5ARARY L ATFE e Al
Bgshe B W fEsthn desr s
(1) 242

o= WA Al BHe THF ol A BN =gl B Bek U= 9
L APl Basteg os)d ol wihe e tha e Al nel A
o8 wUsAzF] FAA thehel, ARERAALIMS] Aol hste] =
A7h A A AREARRA] Agle] thstel 2 ARSI Y @Y =

63) Summit Inv, and Development Corp. v. Leroux, 69 F.3D 608 (1st Cir., 1995).

64) Milford Power Co., LLC v. PDC Milford Power, LLC, 866 A.2d 738 (Del. Super., 2004).

65) “ipso facto clause in LLC agreement was preempted by bankruptcy law to the extent it deprived
minority member of economic rights, but it was not preempted to the extent it divested minority
member of right to participate in the governance of the LLC.”
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A study on the partnership interest of the Private Equity Fund
-with focus on the interest transfer and legal status of the

interest under the insolvency of a partner-

Kim, Do Kyung

ABSTRACT

Private equity fund ("PEF") under the Financial Investment Services and Capital
Markets Act ("FSCMA") is the company in the form of limited partnership(In Korean,
hapjahoysa) under the Commercial Act. Neither the current provisions with respect to PEF
under the FSCMA, nor the Commercial Act are sufficient to regulate the partnership
interest of PEF. Furthermore, it is hard to find the articles about the partnership interest of
PEF. However, in line with the increase of the PEF, it is expected that the number of the
transactions related to the partnership interest of PEF will subsequently increase. In this
article, on the assumption that the legal nature of the partnership interest of PEF is the
status of partner, the partnership interest of PEF is divided into the "Commitment Interest",
"Utilized Commitment Interest", and the "Unutilized Commitment Interest." In addition,
the Utilized Commitment Interest may be varied by the purpose of capital call in
accordance with the partnership agreement, and the Unutilized Commitment Interest can
be differed by whether there was a capital call or not. Based on this analysis, this article
look through the issues in respect of the transfer of various kinds of Interests. Also, this
article argues that the same entity is able to have the partnership interest of the general
partner and that of the limited partnership simultaneously due to the different kinds of each
of its legal nature. Besides, current FSCMA cannot afford the partnership interest of the
general partner and unutilized commitment interest of the limited partner into the concept

of the 'Securities'. It only includes the utilized commitment interest of the limited partner.
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Therefore, this article researched whether there are any necessities to adopt the separate
concept of the transferable partnership interest under the FSCMA.

Based on the previous analysis, this article examined the diverse legal issues on the
verge of the bankruptcy of the partner. First, in case of the limited partner's bankruptcy, the
creditors of the PEF should be entitled to participate the bankruptcy procedure of such
limited partner in so far such limited partner has any unutilized commitment interest.
Unless otherwise the partnership agreement sets out, the rationale of the executory contract
under the Debtors Rehabilitation and Bankruptcy Act (the "DRBA") could be applied to
the general partner's partnership interest in its entirety, on the other hand the same will be
applied to the limited partner with respect only to the Unutilized Commitment Interest.
Moreover, this article discusses about the effectiveness of the ipso facto clause under the
partnership agreement. Finally, this article opines that neither the provision of the
committed equity, nor the set-off between the obligation of dividend distribution and the

right of capital call is subject to the avoidance under DRBA.

Key Words: Private Equity Fund, Limited Partnership, Partnership Interest, Financial
Investment Services and Capital Markets Act, Executory Contract, Ipso facto

clause, Avoidance



